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(A)
MTr il
Any person aggrieved by this Order-in- Appeal may file an appeal to the appropriate
authority in the following wa'
mla1 BeiFoTFia=r=1 B-m> amr3MTLiNBm
in the cases where one of the issues involved relates to place of supply as per Section(1)

(ii)

(iii)

109(5) of CGST Act, 20 17.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- m[above in terms of Section 10q7Lof CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 11.0 of CGST
Rules, 20 17 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subiect to a maximum of Rs. Twenty-Five Thousand.
Appeal under Section 1 12(1) of CGST Act, 20 17 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 20 17, and shall be, accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
menon nle7mre Appenatemmo
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty_Dvc per cea of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

M-&a;aimmqRRNaHaTif [5imr
03. 12.20 19 has provided that the appeal to tribunal can be made within three months
from the date of cornrnunication of Order or date on which the President or the State

President, as the case may be, of thF AQ) Lellate Tribunal enters office, whichever is later.
av wf}dhrytFB+t£l#3hftv+Tf&©©at rHfb7qrqg,fRw dx;Nhwr©qvT8+M,wft©wff
raw tIljy +RIfT%www.obie.go@Ht Ry m+€1
For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may_ ref§LLodle websitewww.obie.gov.in
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ORDER-IN-APPEAL g

Brief Facts of the Case:

M/s. Dhara Enterprise, Ground Floor, Shop No. 14-15, Satyam

Complex Vibhag-2, Opposite Gujarat High Court, S.G. Highway, Ahmedabad,

Gujarat-380060 (hereinafter referred to as “the appellant”) are engaged in

providing Restaurant Service falling under HSN 9963. They are registered 'with

GST and holding GSTIN 24BQDPP1807JIZX. The appellant has filed appeal

against Order-In-Original No. CGST/WT0703 / UK/ 0 1 / 2023-24, dated

24.05.2023 (hereinafter referred to as the “impugned order”) passed by the

Superintendent, CGST & C.Ex., Range-III, Division- VII, Ahmedabad :North

Commissionerate (hereinafter referred to as the “adjudicating authority”) .

2(i). The 'facts leading to this case are that the appellant supplied

services i.e. restaurants, eating joint including mess, canteens etc. and opted

to pay GST @5% on their supplies of services' in terms of Notification No.

46/2017- Central Tax (Rate) dated 14.11.2017 during the period from March

2018 to March, 202 1. The said Notification No. 46/2017- Central, Tax (Rate)

dated 14.11.2017, provides that service provided by restaurant, eating joint

mess, canteens etc. shall. be leviable to 5% GST subject to a condition

inp Ilt tax charged on goods and services used in supplying the- service has

taken. The appellant availed Input tax credit of input / input services

supplying their services during the period from March, 2018 to March

202 1. and paid their entire tax liability through Input Tax Credit amounting to

Rs.11,44,262/- in contravention to the condition laid down in the. said
notification .

’dg
ceK lucing

2(ii). The appellant availed Input Tax Credit of Rs. 11,44,262/-during the

period from March, 2018 to March, 202 1 in 'contravention to Notification No..

46/2017' Central Tax (Rate). dated 14.11.2917 and utilized the sa111e for

payment or 'their GST liability. The tax liabiliFy amounting to Rs 11, 44,262/-

wrongfully paid by the appellant by way of debiting their-electrohic credit

ledger during the period from March 2018 to March 2021.

3(i). ' Accordingly, the appellant was issued Show Cause ,Notice. The

impugned Show Cause Notice has been adjudicated by the adjudicating

authority vide the impugned order dated 24.05.2023. The -adjudicating

authority has passed the impugned order, which is briefly summarized as

below:

that the Noticee availed input tax credit on goods and. services uge(i in

supplying the sert4ces during the period from March, 2018 to March,

202 ! and utilized the same for payment of their GST liabilities, which

/
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was in contravention to contiatort Laid (lou;n in Nott$cation No.

11/2017-Central Tax (Rate) dated 28.06.2017 amended by Not#nation

No. 46/ 2017-Central Tax (Rate) dated 14. 1 1.20 17;

that the outward supplies made by the notice (luring the period from

July 2017 to 14.11.2017 were couere(i under Sr. No. 7(iv)(Chapter

Heading ' 9963) of Notif©ation No. 11/2017-Central Tax (Rate) dated

28.06.racting tax rate @9% eentrat Tax (Rate) and @% State -Tax.

Howeuer, notification No. 11/2017-Central tax (Rate) dated 28.06.2017

was amended ukie Sr. No. 7(i) of NotifIcation No. 46/2017-Cerbtral Tax

(rate) (i.ateci 14.11.20'17(made effectit>e from 15..1 1.2017), wherein the

GST rate applicabLe to sertRces provided by restaurants, eating joint

inctu(ling mess, canteens etc. was reduced to 5% subject to the

conciition that input tax charged on goods and seruices used, in
swpp tying the service was not taken;

- that the noticed -knouRng ty and willingly made these act and it was

apparently a deLiberate attempt to Wilfully avail of Input Tax Crecht to

escape from payment. of GST through cash. In lieu of the above, I hold

that the ncticee +s liable to pay the GST amounting to Rs. 1144262/ - for

the period from March 2018 to March 202 1, which is recouer.able under

under Section 74 of the Act and henGe as per the prouisions Qf Section

50. of the Act, the noticee is required'. to pay interest on the amount of

GST and penalty under Section 74 and Section 122(2)(b) of the C(3ST Act

2017

CE

4(i).' ’ Being aggrieved with the impugned order, the appellant preferred this

appeal on 11.08.2023 on the following grounds:-

At the outset the Appellant denies aLI the fOldtugs in the impugned
order as incorrect and unsustainable on the joUotuind grounds each of

the grounds. below is independent and without prejudice to one another;

Pre - Show Cause Notice (SCN) shouLd be giuen iIt DRC-OIA before

issuance of SCH u/s 73 & 74 of the CGST Act should be issued to give

opportunity to assessee to settle the case;

Appellants halle aghtIty auaited input tax credit as all the coluhttons of

the Section 16 of CGST Act are satisfied. Therefore, the demand of input

tax credit is .invalid in the present case;

Demand of Input Tax Credit on account of violation of condition of

Notification No. 46/2017, Dated 14.11.2017 is erroneous. Therefore,
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aable to be set aside. The appellant made reLiance on the following
judgments:

Arvbxi Nms Ltd. V. CCR reported at 2009 (3) :rMI 148 - CESTAT

AHMEDABAD;

MartHa Chemicals Ltd. [2006 (199} E.L. T. 110 (Tri.-Mum.)};

Steetco Gt}jarat Limited case {2000 (122) E.L.T. 381 (Tr{bunatN;

TTP Technologies Pvt. Ltd. Reported at 2012 (282) E.L.T.293 (G.O.

I .),

(1)

(ii)

(Ut)

(i„)

that in the present case, SCN proceeds to recover ITC on the ground of

violation of condition of Sr No. 7(i) of NotifIcation 46/2017 dated

14.11.20 1 7. ITC cannot be denied as all the cottditions of avaiting.

credit is satisj’ted in the present case,'

NoWcation only detennines rate of applicable tax and not eligibility of

ITC. Condition stir)plated in NotifIcation No. 46/ 20] 7 dated 14.11.20 t

7 starts uBth the phrase "provided ttlat" for availment/nort-auailment of

credit. It is submitted that the NotifIcation in the present case puts a

condition to opt for duty rate of 5% with a condition that that credit of

input tax charged on goods and services used in supplying the service

has not been taken. The Notificatidn is restricted to (ietewnination of

rate of tax- and eligibility of aeciit. Thus ' demand of ITC is rIOt

sustainable;

Penalty under Section 122(2)(a) read with Section 74 of CGST Act, 2017

is not impossible in the present case, as there is no element of euasion

of tax is involved, in the present case, in terms of Section 74(1) ibid;

Interest is not imposabte under the provision of Sec. 50 of CGST Act,

2017

In view of the above, authority may -be pleased to set aside the impugned
order passed in the name of the appellant.

PBRSONAL HEARING:

5. Personal hearing in the matter was fixed on 10.10.2023 and 25.10.2023,

05.10,2023. Ms. Madhu Jain, Advocate, Authorized Representative appeared in

person on behalf of the appellant in the present appeal. During virtual P.H. she

reiterated the written submissions and requested to allow appeal in view of

various judicial pronouncement of C.Ex. tax regime.
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Discussion and Findings:

6. . 1 have carefully gone through the facts of the case available on

record and grounds of appdal in the Appeal Memorandum. The. issues to be

decided- in the present appeal are whether the appellant had correCtly avdiled

ITC amounting to Rs. 11,44,262/- or otherwise?

-/(i). It is observed from the case records that the appellant supplied

services i.e. restaurants, eating joint including mess, canteens etc. and opted

to p4y GST @5% on. +heir supplies of services in terms .of Notification No.

4 Q/2017- Central. Tax (Rate) dated 14.11.2017 during the period from March

2018 to March, 2021. -The said Notification No. 46/2017- Central, Tax (Rate)

dated 14.11.2017, - provides that service provided by restaurant, eating joint

inducing mess, canteens etc. shall. be leviable to 5% GST subject to a condition

that input tax charged 6n goods and selvices used in supplying the service has

not been taken. The appellant availed Input tax credit of input / input services

used supplying their services during the period from March, 2018 to March

2021 and paid their entire tax liability through Input Tax Credit amounting to
Rs.11,44,262/- in contravention to the condition laid down in the said

notification.

7(ii). - - The appellant mailed Input Tax Credit f Rs.11l44>262/-during the

period from March, 2018 to March, 2021 in contravention to Notification No

.I=: i,==:*:Tr':')i';!!}:::’i:; i;=B: :;
8(i)'J in the instant case the main issue is of avajlment of ineligible iTC
in respect of providing Restaurant Service in contravention to Notification

No. 11/2017-Central Tax (Rate) dated 28,06.2017 and the same was amended

by Notification No. 46/2017 Central Tax (Rate) dated 14.11.2017. Accordingly I
refer to the abstract of the said notification:-

Notification No.11/2017-Central Tax (Rate) dated 28.06.2017

#

Chapter, Section Description of Service

or Heading

99'63Heading
(Accommodation,
food and

beverage
service6)

(i) supJy=m©aFam
of any service or in any other
manner whatsoever, of goods I
being food otheror any
article for human consumption
or drink, where such $upply
or service is for cash, deferred
payment or other valuable
consideration, provided by
a restaurant Pointea
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A

including mess, canteen
neither having the facility of
air-conditioning or central air
heating in any part of the
establishment timeat any
during the year

Notification No.46/20 17-Central Tax (Rate) dated 14.11.2017

Sr. I Chapter, Section e

No. 1 or Heading

a

(perc

ent)

2.57 HeaT;E–gm
(Accommodation,
food and
beverage
services)

(i) Supply, by wmin
of any service or in any other
manner whatsoever, of goods,
being food or any other article
For human consumption or
drink, where 'such supply or
service is for cash, deferred
payment or other valuable
consideration, provided by a
restaurant, eating joint
including mess, canteen,
whether for consumption on or
away from the premises where
such food or any other article
for human consumption or
drink ii supplied, other than
those located in the premises of
hotels, inns, guest houses,
clubs, campsites or other
commercial places meant for
residential or lodging purposes
having declared tariff of any
unit of accornrnodation of seven
thousand five hundred rupees
and above per unit per day or
equivalent. - Explanation;-
"declared tariff' includes
charges for all amenities
provided in the unit of
accornmodation (given on rent
for stay) like furniture, air
conditioner, refrigerators or any
other amenities, but without
excluding any discount offered
on the published charges for
such unit.

Provided
that credit
of input tax
charged on
goods and
services
used h
supplying
the service
has not
-been taken
[please refer
to
explanation
no. (IV) I. I

# b

8(ii). , As per the Notification No.11/2017-Central Tax (Rate) dated

28.06.2017(Sr. No. 7), the appellant was paying the' GST @ 18% $n their

supplies of services during the period from July 2017 to 14.11.2017 and

availing input tax credit on goods and services used in supplying the services.

Further the said notification was amended by notification no. 46/'2017-Central

Tax (Rate) dated 14. 11.2017 (made effective froM 15.11.2017), wherein the GST
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tate applicable to services provided by restgurants, eating joint including mess,

canteens etc. was reduced to 5% subject to the condition that input tax

charged on goods and services used in supplying the service was not taken.

8(iii); ' However in the instant case it is observed that the appellant is

availing the benefit of the Notification No.46/2017-Central Tax (Rate) dated

14:1 1.2017 and paying the GST @5% and also availing the input tax charged

on goods and services used in, suppl}ing the service and paying the entire tax

liability by way of utilized input tax credit. ' Accordingly, it is observed that the

appellant had wrongly availed and utilized the input tax credit and violated the

Qonditions stipulated under.Sr. No. 7(i) of Notification No. 46/2017-Central tuc

(Rate) dated- 14. 1 1.2017.

9, Further I refer Section 16(1) of the CGST Act 2017 as mentioned below .

i.e. Eligibility and conditions for taking input tax credit.-

(1) Ellery registered person shall, subject to such c©ncHti©ns aneZ restrictions

as may be prescRbeci artcZ in the manner speciDecl in section 49, be entitled to

take cre(ht. of input tax charge(i on any supply of goods or services or both to him

which are used or inten(iecl to be used in the course. or fullherance of his

business and the said amount shall be credited to the electronic credit tedder or

such person.

In the instant case the appellant has to prove his eligibility to avail ITC in

light of aforesaid conditions, enumerated in Section 16 of the CC,ST ActJ

However the appellant has failed to satisfy all the mandatory conditions

him eligible for ITC on supply of goods and services.

Further it ,is observed that the appellant has relied upon certain
case 'laws. I have gone through the said case laws to examine whether the

same is applicable to the facts bf the present case. Accordingly, I find that

considering the facts of the present case mId the evidences produced by the

investigating authority, the abovementioned case laws relied upon by the

appQllant would not be applicable in the present case. ' Hence I the contention of

the appellant is not legally sustainable, 'as qppellal.It had wrongly availec.I and

utilized the input tax credit and violated the conditions stipulated under Sr.

No. 7(i) of Notification No. 46/2017-Central tax (Rate) dated 14.11.2017.

IOtiil. It may further stated that the appellant is well versed with

the GST laws and provisions to takations. They should have taken reasonable

steps to ensure genuineness of ITC being availed by them. As stated dbove7 the
burden lies on the said appellant to demonstrate that he had taken such care
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It was however found that the said notice has availed the ITC of Rs.

11,44,262/- by violating the conditions stipulated under Sr. No. 7(i) of

Notification No. 46/2017-Central tax (Rate) dated 14.11.2017.

11. In view of the above discu$sions, I do not find any merit in the

contention of the appellant so as to intervene in the impugned order passed by

the adjudicating authority. Accordingly, I find that the irnpugned order of the

adjudicating authority is legal and proper and hence upheld.

wft©q6t uav##tv{ wfM%rf#mn©ntv=ft%+f#nvrmel
The appeal filed by the appellant stands disposed of in above terms.

M)P

(Adesh lil; IIiat Jain)
Joint Commissioner (Appeals)

Date: 12 . 12.2023

Attested

(S£ndheer Kumar)
Superintendent (Appeajs)

By R.P.A.D.
M/s. Dhara Enterprise,
Ground Floor, Shop No. 14-15,
Satyam Complex Vibhag-2,
Opposite Gujarat High Court,
S.G. Highway, Ahmedabad,
Gujarat-380060 .

Copy. to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. ' The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, casT & C. Ex., Ahmedabad North.
4. The Deputy/Asstt. Commssioner, Range-III, COBT, Division- VII,

Ahmedabad North Commisgionerate.
5. The Superintendent, Range-III, CGST, Division- VII, Ahmedabad North

Commissionerate.
6. The Superintendent (Systems) , CGST Appeals, Ahmedabad.
de/diSrd File.
8. P.A. File.


